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Facts of the Case: 

On August 7 and 11, 2014, September 3, 2014 and August 10, 2016 the aforementioned case 
was heard and submitted for resolution to the International Beit Din. 
The Plaintiff, an agunah (“chained wife”) for  eleven and a half years summoned the Defendant, 
her husband, before our Beit Din for the purpose of freeing her from her status of igun  (chained 
to a marriage). During Chanukah of 2004, the Plaintiff requested a get, and in January of 2005, 
the Plaintiff separated from the Defendant. In the summer of 2007, the marriage was civilly 
annulled. To this very date the Defendant will only grant her a get  in exchange for monetary 
remuneration in the amount of $500,000.00 and receiving physical custody of their only child, 
Moshe. The Plaintiff refuses to comply with his conditions and therefore the Defendant refuses 
to give her a get. Subsequent to his demand for “a conditional divorce” the Defendant has 
married another woman without giving a get  to his second wife. On December 29, 2014 we 
obligated him to give a get . As we stated in our decision, according to most authorities in a 
situation where a beit din obligates a get, the giving of the get by the husband cannot be 
contingent upon the wife fulfilling certain conditions.  Given that he continued to refuse to give 
a get , on September 30, 2015, we directed the community to initiate religious, social and 
economic isolating measures in the form of “ harhakot of Rabbeinu Tam” against him in order to 
persuade him to give a get . To date, a get  has not been forthcoming. 

Now let’s briefly summarize the facts of the case: Prior to the marriage which took place on July 
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4, 2000 the couple courted each other extensively. Both parties had been married previously 
and sired children from their respective marriages. There were approximately eighteen 
conversations between the parties during their courting and one third to half of these 
conversations dealt with what each one expected of the other should they marry each other. 
Each one was very concerned to have their second marriage be successful. Though the 
Defendant spoke to the Plaintiff about his expectations in the marriage, the majority of these 
conversations focused upon the Plaintiff’s hopes. The Plaintiff alleges that she wanted to marry 
a person who would be kind and considerate to her and to her three daughters and as is the 
case with most prospective wives was looking for someone who would be economically 
supportive in their marriage. Given that at the time, the Plaintiff was almost destitute her 
concern to marry a breadwinner was significant consideration in finding the proper mate. 
Already in 1987, the Plaintiff began working in order to supplement her first husband’s income. 
As such, both her past marital history from the first marriage and her current economic 
situation propelled her to be concerned that the Defendant would be economically supportive. 
And in fact, the Plaintiff alleges that the Defendant treated her children nicely prior to their 
marriage. Regarding the Plaintiff’s  expectations that the Defendant would be amiable, 
good-natured and caring with her children, this representation was corroborated by a woman 
who initially was a friend of the Plaintiff and subsequently during the marriage became a friend 
of the couple and had been told by the Plaintiff about this expectation during the marriage 
prior to the Plaintiff’s  decision to seek a divorce. See Shulhan Aruch (hereafter: SA) Even 
Haezer (hereafter:EH) 17:48; Rema EH 178:9.The Plaintiff’s children corroborated to us that 
prior to the marriage, their step father was kind and friendly towards them and subsequently 
after the marriage the relationship changed radically. 
 
Immediately after the marriage, the Defendant’s attitude and conduct towards her children 
changed radically. During family road trips when the children were between the ages of 6 and 
13, the Defendant would insist that they wear diapers and defecate in their diapers rather than 
stop on the road and allow them to go to the bathroom. As a controlling personality who 
dictated that the Plaintiff and her children accede to his many requests, the Defendant instilled 
fear in the minds of the Plaintiff’s three children and ejected one of her children who 
challenged his authority from the marital home. This ejection of one of the Plaintiff children 
from the marital home for a period of three months was corroborated by various individuals 
including the family rabbi. Whereas, as two of his step daughters tended to be attentive to his 
requests, the third daughter was a more independent personality as well as more aggressive 
and would not necessarily comply with all his wishes. At times, he would raise his hand against 
her, attempted once to hit her with a bat, and at other occasions throw things at her. As such, 
one can understand (not justify) the background of her ejection from the home. At one point, 
the Defendant threatened to leave the marriage unless this step daughter would permanently 
move out of the home. Testimony submitted to this panel indicated that this step daughter was 
a fine individual. Frequently, the Defendant requested of two of his step daughters aged six to 
eight(and in later years where they were eight to ten)  to wash and tickle his feet and rub his 
back. On occasion, he would touch their behinds and only upon the interceding of the Plaintiff 
would he stop. Though the Plaintiff felt such behavior to be in her words as “inappropriate”, 
she did not feel that it reflected the behavior of a pedophile. At times, he criticized his step 
children for things that they didn’t do and alleged that his children from his first marriage were 
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better than his step daughters.  
 
Throughout the duration of living together, on numerous occasions, the Plaintiff alleges that 
the Defendant would engage when she wasn’t a nidah in spousal rape in the context of both 
natural and unnatural intercourse. When he was angry, he would insist in engaging in 
intercourse despite the Plaintiff’s protestations. On numerous occasions, despite the Plaintiff 
protestations, he would say “I want to rape you”. And the Defendant liked that the Plaintiff 
refused to engage in unnatural intercourse.  In some of these incidents of spousal rape pain 
ensued either from the intercourse or from the Plaintiff physical fights with the Defendant 
concerning the rape, pain which lasted for a few days. After their separation, the Defendant’s 
late father-in-law from his first marriage approached the Plaintiff and informed her that his 
daughter was a victim of spousal rape and wanted to know if she was also a victim of spousal 
rape?  She replied “yes”. After the third hearing, we contacted the Defendant’s first wife and 
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inquired about her marriage to the Defendant. She replied to us that the marriage was fine 
except when asked “about the bedroom” she refused to respond to the beit din. Upon her 
suggestion, she advised to contact her rabbi regarding this matter. Upon inquiry, the rabbi 
knew nothing about the nature their intimate relations but surmised from her reluctance to talk 
about the matter that things were bad. 
 
Subsequent to the couple’s marital separation, the Defendant had illicit affairs with an Asian 
woman and she told the Plaintiff that she was raped by him. For approximately a half year the 
Defendant lived with her while she was in process of converting to Judaism and lived with her 
at her own expense.  
 
At the same time, the Plaintiff alleges that the Defendant was emotionally abusive to her and a 
few times slapped her, threw a chair at her and pushed her once in the bedroom and once in 

1 Though we summoned the Defendant to appear at the hearing, he refused to attend. Generally speaking, regarding 
financial matters both parties are required to be present at a hearing. However, assuming that the defendant was 
summoned to appear in a matter of ishut (personal status) such as a divorce matter, in the event he refuses to attend, 
a hearing may occur in his absence. See Teshuvot Noda be-Yehuda, Mahadura Tinyana, EH 91; Teshuvot Hatam 
Sofer, EH 2:167; File 1/2/707, Supreme Beit Din for Appeals, Z. Warhaftig collection, pages 140-141; File 
1-14-1393, Yerushalayim Regional Beit Din, March 5, 2003; File no. 947820/5, Tel Aviv Regional Beit Din, April 
6,2016; R. Y. Ariel, Dinei Boreruth , page 302, R. E. Shochetman, Civil Procedure in Rabbinical Court (Hebrew) 
pp. 521-522; ; Rabbi A. Dermbamdiker, Seder ha-Din 6:59. 
Despite the fact that there is a basis for conducting a hearing in the absence of the Defendant, we are well aware that 
we must address the need for the husband to be aware of his wife’s allegations as well as accept testimony in his 
absence, yet we have a well-trodden mesorah which would address these concerns. However, we choose to refrain 
from discussing the basis for the procedure we adopted.  
 Since the Defendant was given the opportunity to appear and chose to abstain himself from the hearing and 
empowering him with the right to in effect prevent the Plaintiff to have her “day in beit din” is unreasonable 
regarding the matter of the get and consequently we therefore have adopted the position of those Poskim who 
sanction having a hearing without the Defendant, enabling the Defendant to be aware of his wife’s claims as well as 
accepting testimony in his absence. For identical reasoning, see File no. 178-73, Beit Din Yerushalayim for 
Monetary Affairs and Inquiry into Yuhasin. (R. M. Avraham’s opinion).  
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the kitchen. When they moved from her parent’s house to a second home which was located 
on the same street, though the Defendant failed to assist in the moving, he insisted that his 
pregnant wife of 39 years old who was considered “a high-risk pregnancy” move some of the 
heavy belongings from their attic from their old home to the new one which was located on the 
same block. And the reason the Defendant made the Plaintiff responsible for the moving is 
because he did not want to move out of their first house. Though the Defendant never 
screamed at his wife while interacting socially with their friends, however at home he would 
curse her using foul language and scream at her as well as raise his hand at her (as well as her 
children) and one time screamed at her in a retail store when they were purchasing a dining 
room table. At least three times, the Plaintiff warned him to cease his demeaning conduct. But 
the behavior persisted. At one point, the Defendant threw a neighbor out of the house. Though 
none of the witnesses (children, relatives, friends and third parties) were able to corroborate 
the physical abuse allegations, nonetheless the family rabbi as well as a woman who was living 
with the couple from late 2003 until early 2004 stated that her allegations of emotional abuse 
were true and one witness said that he treated her “like a slave”. The Plaintiff claims that he 
was sadistic and upon hearing that somebody passed away he reacted by laughing. Though 
there was no professional diagnosis of his conduct, after hearing about his behavior, one health 
care professional surmised that he was a sociopath.  
 
Initially, in order to address their marital concerns, the couple attended various sessions with 
their family rabbi. Despite the prudent counsel which was given by the rabbi, the marriage 
continued to disintegrate. However, already from 2001 through 2002, at the Plaintiff’s request, 
the couple was attending marital therapy sessions. Though the couple saw three therapists 
during this period, the Defendant allegedly felt that the problems in the marriage stemmed 
from the Plaintiff’s behavior and therefore after attending one or two sessions with every 
therapist he failed to attend future sessions. After completing the sessions in 2002, the Plaintiff 
remained adamant in trying to keep the marriage for the sake of her children from her first 
marriage and her son sired from their marriage.  
 
At the outset of the marriage, the Defendant moved into the Plaintiff home purchased by her 
parents and a while later the couple moved into another home purchased by her parents. Any 
funds expended for the purchase of the new home were covered by the Plaintiff salary as well 
as money loaned to her by her parents. Though the Plaintiff’s first husband was paying $3750 
monthly child support and tuition for his three daughters, after approximately three years into 
her second marriage, those monies ceased to be forthcoming for the Plaintiff children. Though 
he earned income, the overwhelming majority of those monies the Defendant kept for himself. 
In short, from the onset of the marriage, the Defendant was living in his wife’s house, she was 
providing the funding to maintain the domestic household including but not limited to repaying 
her parental loan, clothing, food and utility bills and by the third year of the marriage his wife 
was supporting her family of her first marriage and in most instances paying their son’s tuition 
and medical insurance. Furthermore, on alternate Shabbatot, the Defendant’s four children, 
from his first marriage, ages 7, 9, 11 and 13 were guests in the Plaintiff’s home.  
 
Despite the fact that her husband’s earned income was expended for the most part for his own 
personal needs rather than maintaining the domestic household and that the Defendant 
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allegedly reneged on his oral promise to the Plaintiff to pay her portion of the commission 
totaling $37,500 as well as  $25,000 from the initial investment in a residential home that she 
sold (totaling $62,500) the Plaintiff remained in the marriage. Moreover, in certain years the 
Defendant failed to pay tuition for his son and his wife’s three children and to this very day, the 
Defendant only pays basic child support for his child as mandated by the civil court) and fails to 
pay for 36% of his tuition and the child’s medical insurance as mandated by the civil court,  yet 
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for the sake of her children she still wanted the marriage to succeed and therefore acceded to 
his every request. At the beginning of the marriage she was employed by a real estate agency 
where she worked 40 hours a week. Subsequently, in 2002 the Plaintiff became financially 
independent by starting a real estate broker agency which was open six days a week, supported 
herself, her three daughters of the first marriage and their son, and paid all of the tuition. Yet, 
due to the Defendant’s unwillingness to defray expenses by transferring his salary to “the 
domestic purse” the Plaintiff had to borrow approximately $95,000.00 over a fourteen year 
period from her parents to defray her family expenses.(As of early 2015,she had repaid her 
parents a portion of her loan. As of that date, there still remains an outstanding loan balance. In 
other words, approximately a decade later after marital separation, the Plaintiff still has not 
completely repaid the loan! ).  
 
 As noted above by the woman who was working in their home in early 2004, the Plaintiff still 
was unsure how to handle her marital situation she therefore again enlisted the services of a 
health care professional. From April 2004 till the time of marital separation, the Plaintiff 
attended marital counseling sessions given by a therapist for the express purpose in trying to 
determine who was responsible for the marital tensions. Again, the Defendant participated in 
four sessions and then refused to continue to participate in any subsequent hearings. Having 
met the Defendant a few times, one health care professional’s impression (to be distinguished 
from a professional diagnosis) was that in his words ‘he was not a mentsch and a hateful 
individual” and that if you wronged him then in the Defendant’s eyes you are “sentenced to 
death”. As such, one can understand how such a personality, argues the professional would be 
recalcitrant regarding the giving of a get. And we can understand why a pregnant the Plaintiff 
ended up having to shlep heavy items from the attic of her first home to her second home 
which was down the block. Even if the couple had consulted him three years earlier, concludes 
the professional he would have been unable to save the marriage.  
 
Nonetheless, still desiring to keep the marriage and the family together, the Plaintiff attended 
dozens of sessions hoping to find “a light at the end of the tunnel”. By the end of 2004, the 
Plaintiff realized there were no prospects for marital reconciliation and therefore requested of 
her husband to give her a get. Subsequent to the marital separation in January 2005, on August 
9, 2007, the Family Court handed down an order of protection against the Defendant 
mandating that he “refrain from assault,…harassment…threats of any criminal offense against” 

2 To corroborate these allegations, we received copies of the Plaintiff’s personal bank statements, copies of tuition 
statements and records of post dated checks, a copy of the Plaintiff’s recent personal tax return, and a copy of the 
findings of fact, decision and order of the Family Court of the State of NY County of Rockland, File no. 21256 
dated April 2, 2008 which in painstakingly detail records the financial history of the couple. the Defendant 
petitioned her in civil court in order to address the claims of child custody, child support, tuition and medical 
insurance. the Plaintiff received rabbinic permission to litigate in civil court. 
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the Plaintiff and her three children. 
 
In reply to the question posed by the beit din panel to the Plaintiff, “If your husband would have 
acted properly to your children and supported you, would you have remained in the marriage? 
The Plaintiff’s reply was: “Given his conduct in the bedroom as well as his personality, I would 
have left him within two or three months into the marriage. Given his misrepresentation 
regarding how he would treat my children only showed his lack of trustworthiness, his 
unwillingness to support my family, his inappropriate behavior in the bedroom and his 
personality propelled me to get divorced.”(the Plaintiff‘s approximate words)  In fact, despite 
the fact that she already was pregnant with their child she told us that she would have left the 
marriage after two to three months. However, trying to save the marriage for her children who 
already had suffered from their unfit natural father as well as hoping that there would be a 
possibility that the Defendant would change were the reasons she stayed with the marriage for 
a few years. As a woman of forbearance, the Plaintiff attempted to keep her marriage together 
for the sake of her children, even with the attendant humiliating and abusive costs. 
 
We asked one of the psychologists the following question: “If this couple would have 
undergone marital therapy at the outset of the marriage, would there have been prospects to 
save the marriage?” Without any hesitation his response was –“this marriage could never have 
been saved”.  
 
At the end of the day, the picture that was portrayed to us by family members, friends either of 
the Plaintiff and/or the couple and third parties, men and women (young and old) alike is that 
the Defendant though outwardly in the public eye was perceived either as charming, kind and 
considerate, “a harmless easygoing guy” and sometimes prone to “blowing up”, regretfully, in 
his marital and familial ties he was controlling, domineering, emotionally abusive and subject to 
fits of anger.   
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DISCUSSION: 
 

1. A wife’s umdana (assessment of expectations) after the onset of marriage 

In contradistinction to kiddushei ta’ut which focuses upon an event prior to the marriage, 

namely the existence of preexisting grave flaw in the husband’s physiology or behavior which if 

failed to be disclosed may under certain conditions be grounds to void a marriage (bittul 

kiddushin), umdana deals with an event(s) which transpires after the inception of marriage. For 

example, “had I known that my husband would have become a mumar (an apostate Jew), 

become a criminal or would have become mentally dysfunctional during our years of marriage I 

never would have married him” may serve as illustrations of a wife invoking an umdana 

3 A friend of the Defendant submitted testimony that he was a mensch and the Plaintiff was aggressive and could 
“eat him up for dinner”, yet he pointed out that his testimony related to his interactions with them prior to the 
marriage. Though the friendship with the Defendant continued after the marriage, he never observed them as a 
couple. 
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demukhach, a major inference from assessed expectations (hereafter: umdana) which if proven 

may serve under certain conditions grounds to void a marriage without the giving of a get. For 

examples of various umdanot which served as a basis to void a marriage, see Teshuvot Hessed 

le-Avraham, Mahadura Tinyana EH 55;Teshuvot She’eilot Moshe EH 2; Teshuvot Zichron 

Yehonathan, vol. 1, YD 5;Teshuvot Avnei Hefetz 30; Teshuvot Sha’arei Ezra, vol. 4 EH 26; 

Teshuvot Divrei Malkiel 4:100;Teshuvot Tzvi Ti’feret 4; Teshuvot Meishivat Nefesh EH 

73-77;Teshuvot Divrei Hayyim, vol. 1, EH 3;Teshuvot Maharsham 7:95( a matter of a wife’s 

mental dysfunction); Iggerot Moshe, EH 4:121; Teshuvot Har Tzvi EH 2:133.  
4

Seemingly, the employment of an umdana here is open to challenge. As we know, an umdana 
to be effective is dependent upon both parties. For example, a sales transaction involves the 
agreement of parties, the seller and the buyer: “taluy be-da’at shenhem”. See Teshuvot Sho’eil 
u-Meishiv, Mahadura Kama 1:145,197; Teshuvot Noda be-Yehuda, Mahadura  Kama, YD 69, 
Mahadura Tinyana, EH 130; Teshuvot Maharsham 3:82, 5:5. 
 
 The voiding of the sale with the appearance of a defect subsequent to purchase would be 
predicated upon two conditions: (Tosafot Ketubot 47a; Netivot ha-Mishpat, HM 230:1) 
 

1. The buyer would have not consummated the deal if he had realized that the item sold 

would be defective within a reasonable time. As SA HM 232:3 states, 

 
If one sells another land, a slave, a domesticated animal, or other moveable property, and a 
defect, which the buyer did not know if, it is found in the purchase, the buyer may return it (to 
the seller and receive his money back-AYW) even if a number of years (have elapsed since the 
transaction-AYW), since this transaction was based upon fundamental error, provided that the 
buyer did not to continue to use the item after he became aware of the defect. If however, the 
buyer continued to use the item after he observed (or became aware of-AYW) the flaw, he has 
(by his behavior-AYW) renounced (his right of rescission) and cannot return (the defective item 
and receive his money back- AYW). 

 

2. The seller would negotiate the sale contingent upon the utility of the item being sold.  

In other words, the voiding of the sales transaction is dependent upon the existence of both the 

4 For our conceptual distinction between kiddushei ta’ut and umdana, see Teshuvot Ohr Sameach 2:29; Teshuvot 
She’eilot Moshe EH 2; Teshuvot Zichron Yehonathan, vol. 1, YD 5. It is important to stress that this umdana has 
been employed in the teshuvot both regarding kiddushei ta’ut as well as emerging after the onset of the kiddushin. In 
other words, concerning kiddushei ta’ut, once the major latent defect has been identified, some Poskim will employ 
the umdana by stating “had she known prior to the marriage about this major defect she never would have married 
him”.  On the other hand, if the inappropriate behavior or mum, flaw only began after the onset of the marriage and 
did not preexist prior to the marriage, there may be grounds to employ an umdana where she would (for example) 
exclaim “had I known that he would become mentally dysfunctional during the marriage I never would have married 
him” For a discussion of these two types of umdana, see Teshuvot Zichron Yehonathan, vol. 1, YD 5(17)  
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seller’s and buyer’s implied conditions 

The requirement of being dependent upon both parties (“taluy be-da’at shenhem”) as a 
precondition prior to the invoking of an umdana equally applies to marriage which is based 
upon the consent of both a man and a woman. Tosafot Ketuvot, op. cit.: Hessed le-Avraham, 
op. cit.; Teshuvot Har Tzvi EH 1:99; File no. 861974/1, Tzfat Regional Beit Din, ((R. Y. Ariel’s 
opinion), January 21, 2013. For a differing interpretation of Tosafot, op. cit. see M. Avraham, 
“Voiding a marriage due to a major inference,” (Hebrew) (on file with author). 
 
For example, if a husband is engaged in criminal activity while married, the fact that a wife 
would exclaim “had I known he would become a criminal, I never would have married him” 
would seem to offer no basis for voiding the marriage, since a similar statement must have 
either been articulated by the husband or be presumed on the husband’s behalf. The husband’s 
declaration would be- “If I become a criminal after the onset of the marriage, my marriage is 
invalid”. In fact, the husband may not want to void the marriage in order to avoid his sexual 
intercourse being viewed as be’ilat zenut an act of fornification (“beilat zenuth”). However, in 
contradistinction to R. Bezalel Stern’s view, adopting the views of Rabbis Mordekhai Hillel, Zvi 
Ashkenazi, Shmuel Landau, Hayyim Halberstam, Zvi Shapiro, Moshe Zweig, Moshe Feinstein, 
Ezra Batzri and others, in cases of a major umdana or what has been labeled as an umdana 
demukhach, a major inference from assessed expectations expressed by one person suffices in 
order to void a commercial transaction and according to certain Poskim a marriage or a 
halitzah. See Mordekhai, Yevamot 4:29;Teshuvot She’ailat Yitzhak, 174,186 (R. Stern’s 
opinion);Teshuvot Hakham Tzvi 40; Teshuvot Noda be-Yehuda, Mahadura Kama, YD 69; 
Teshuvot Tiferet Tzvi 4; Teshuvot Divrei Hayyim EH 1:3; Teshuvot Helkat Yoav EH 25;Teshuvot 
Ohel Moshe 1:62, Mahadura Tiltali 123; Beit Meir, Tzal’ot ha-Bayit 6; Teshuvot Sheilot Moshe 
EH 2(4); R,Y. Frankel, Derech Yeshara, be-Din Halitza in the name of R. Feinstein;  Iggerot Moshe 
EH 4: 121;Teshuvot Sha’arei Ezra  4:26. 
 
2. The basis for invoking umdana in a situation where the Defendant fails to support the 
Plaintiff as well in various instances their son?  5

5 The duty and scope of child support is based upon the halakhot of child support and the halakhot of tzedakah. 
Whereas, the Defendant is dutibound to support his wife (which includes food, clothing, lodging and medical needs) 
due to the fact that it is a husband’s obligation and he is obligated to support his son due to the fact that it is a 
father’s duty (see SA EH 71:1, Beit Shmuel, SA EH 71:1; Taz, EH 1:2), there is no obligation to support his step 
daughters unless it is clear that child support cannot be received from their natural father. Cf. Iggerot Moshe EH 
1:106 who contends that a step father is obligated to maintain his step children due to being guests in his home.  
 Given that the stepdaughters are not being supported by their natural father, in principle there is an obligation upon 
the Defendant to pay for his stepdaughters’ support based upon hilkhot tzedakah. Given that he is obligated to pay 
support for four children from his first marriage and his son from his second marriage (see SA EH 71, Beit Shmuel 
SA EH 71:3) as well as maintain the Plaintiff prior to supporting his step daughters the Defendant does not have the 
financial means to support his step daughters. Since hilkhot tzedakah are only applicable if the person has the 
financial means (see SA YD 240:5, Shakh, SA YD 240:7), given his financial means therefore the Defendant is 
exempt from paying support for them. Secondly, hilkhot tzedakah would mandate that the Defendant’s relatives who 
are in financial need would have priority over his step daughters in receiving monies. (See SA YD 251:3).As such, 
the Defendant if he had the financial means would be paying his needy relatives prior to paying his step daughters. 
Absent an executed prenuptial agreement between the Defendant and the Plaintiff which was executed prior to the 
marriage whereby he would have obligated himself to pay for support of his step daughters which would in effect 
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In fact, in a lengthy teshuva we find a decisor who invokes this umdana in the context of 
husband who was not prepared to support his wife. Rabbi Moshe Rozin, a twentieth century 
Lithuanian and subsequently NY arbiter focuses upon a halitza situation employing the 
instrument of umdana to release the wife from her need to perform halitza. (Teshuvot She’eilot 
Moshe EH 2 subsections 25-28) The case concerned a Jewish man and woman who married and 

6

a few days after the marriage the husband committed suicide by poisoning himself.  Given the 
7

fact that the wife was childless and thus dutibound to marry her brother-in-law, halitza was to 
be performed and thus allowing her to remarry but her brother-in-law’s whereabouts were 
unknown and the wife became an agunah. Given the fact that the circumstances indicate that 
this was a planned suicide, argues Rabbi Rozin that it is clear that the newly married husband 
never had intentions to comply with his marital duties including but not limited to mezonot, 
providing food and clothing to his newly married wife as well as performing the mitzvah of 
“onah”, intercourse properly.  

Rabbi Rozin contends that a husband who conditions his marriage upon exempting himself in 
fulfilling his duty of providing spousal maintenance, clothing and conjugal relations such a 
condition is null and void and the marriage is valid. Yet, in this scenario given his intent was to 
commit suicide he never intended to obligate himself with any marital duties therefore the 
marriage is null and void due to his violating basic conditions to a marriage.  

Generally speaking, in all financial matters, two individuals including a prospective marital 
couple and a husband and wife are permitted to determine their own business relationship or 
marital ties respectively. (Kiddushin 19b; Bava Metzia 94a; SA EH 38:5; Beit Yosef HM 305:4;  SA 
HM 291:17, 305:4; Rema HM 344:1) In effect, the prospective husband is stipulating that the 
duty of support is inapplicable (see Hiddushei ha-Ramban Bava Batra 126b) or the above rule is 
to be understood that a prospective wife or a wife may choose to waive him of his obligation to 
spousal maintenance (Hiddushei ha-Rashba, Shitah Mekubezet, Ketubot 56a; Hiddushei 
ha-Ritva, Makkot 3b). However, in the case at hand, the prospective wife never agreed to waive 

preempt any third party support duty based upon hilkhot tzedakah, the Defendant had no duty to support them. 
 Consequently, our question of the applicability of the umdana relates to the the Defendant’s nonsupport of the 
Plaintiff and their son. 
6 Whether one can utilize the halitzah ruling to conclude that one can equally void the marriage of a husband who 
refuses to provide spousal support is open to much debate.  Even though a shomeret yavam (a widow awaiting her 
deceased husband’s brother to perform halitzah) is biblically prohibited to anyone else and her status is not as 
stringent as the status of a married woman who is biblically prohibited to anyone else, one may nonetheless apply 
halitzah rulings to marriage cases in matters of kiddushei ta’ut. See Yevamot 119a (Rava’s dictum); Teshuvot 
Terumat ha-Deshen 250; Teshuvot Noda be-Yehudah, Mahadura Tinyana EH 66 (end) and compare with Mahadura 
Kama OH 21; Hazon Yehezkel on Masekhet Zevahim, EH 8; Teshuvot Har Tzvi, EH 1:95, 99.  In fact, in 
addressing cases dealing with voiding marriages, contemporary authorities (as well as earlier decisors) relied upon 
halitzah rulings as a precedent to void a marriage. See File no. 1-14-1393, Yerushalayim Regional Beit Din, March 
5, 2003; File no. 870175/4, Haifa Regional Beit Din, December 29, 2014. We adopted this approach.  
 
Cf.  Teshuvot Torat Hesed OH 29 and Teshuvot Rabaz 88 (3) who would reject such an application of  halitzah 
rulings to marriage situations in light of the stringency of the status of a married woman. 
 
7As Rabbi Rozin notes we are not dealing here with a case of “kiddushei ta’ut” because it was not a foregone 
conclusion that he would poison himself.  
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her right to mezonot or to properly performed conjugal relations nor did he stipulate that the 
duty of support is inapplicable to him. Given that the husband planned his demise, it was 
similar to a prospective husband who conditions his marriage upon being exempt from 
complying with his marital duties. As Rabbi Moshe Sofer writes, 

“Since he married her it was on the understanding that there would be support. And if there 
was no maintenance there is neither ishut (personal status) nor marriage” (Teshuvot Hatam 
Sofer EH 131). 

Analogously, in our situation, though the Defendant promised during their courting days to be 
economically supportive of his new family, he never really intended to follow through on his 
commitment. Moreover, his track record regarding fulfilling this marital duty serves as 
testimony to his deception. As communicated to us by one of his friends, one of the reasons for 
his divorce from his first wife was because he was incapable of being a breadwinner for his 
family. More importantly, the Defendant failed to fulfill his marital duties to support his wife 
and at times his son.  Therefore, umdana, ada’ata dehakhi lo kidshah nafshe the Plaintiff never 
would have married him had she known that she would be supporting him, her family as well as 
his son! Furthermore, it was as if he conditioned his entry into marriage to be exempt from his 
marital duty of support and proper conjugal relations which are tenaiim, conditions to every 
marriage. Consequently, one can employ ada’ata dehakhi lo kidshah nafshe.   

And despite the fact that the marriage was civilly annulled in 2007, given the fact that the 
Defendant has refused to give a get, he remains dutibound to this very day to provide her with 
mezonot, spousal support even though they have separated due to the fact that she has the 
status of “a meukevet le-he’nasei”, namely she is incapable to remarry without the giving of a 
get by her husband. See Ketubot 97b; Teshuvot Maharit 1:113; PDR 1:74,235; 3:44; 
10:294.Therefore, we invoke the umdana, ada’ata dehakhi lo kidshah nafshe . The Plaintiff 
never would have married him had she known that she would be supporting herself, her family 
as well as their son even after their separation in January 2004 and after his decision to remarry 
without giving a get! The Plaintiff married him on the condition that he would provide spousal 
and family support. See Kessef Mishnah, MT, Ishut 12:11; Teshuvot Maharit 1:113.In fact, 
argues Maharit that coercing a get is due to breaching a condition of marriage, namely to 
provide support. And Maharit equates a husband who fails to support his wife to a husband 
who after marriage acquires mumim, defects which were not a condition to the marriage. For 
additional Poskim who mandate get coercion if a husband fails to support his wife, see Talmud 
Yerushalmi, Gittin 9;Ittur, Ot Mem,Mered;Teshuvot Yakhin u-Boaz 1:30;  SA EH 70:3;Teshuvot 
Mohr ve-Oholot EH 10;Beit Meir 70; Teshuvot Hatam Sofer EH 130. 
 

3. The basis for invoking “umdana” in a situation where a husband engages in domestic 
abuse and spousal rape 

As we know, an impoverished husband who cannot furnish bread to his wife and a husband 
who is imprisoned and cannot provide financial support, a beit din is authorized to coerce him 
to give a get. See Piskei ha-Rosh, Ketuvot 7:19; SA EH 70:3, 154:3; Teshuvot Oneg Yom Tov 168. 
See also Teshuvot ha-Rema 36; Pithei Teshuva, EH 70:2 in name of Beit Meir and Hatam Sofer.  
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How does Halakhah view the Defendant’s acts of spousal rape as well as his engagement in 
unnatural intercourse which in certain instances resulted in pain to his wife? There is a duty 
upon a husband to have conjugal relations with his wife. Whereas according to some 
authorities the obligation is derived by Mekhilta de R. Yishmael Mishpatim 3, ed. 
Horowitz-Rabin. from the Biblical word in Shemot 21:10 “she’erah… he shall not diminish” or 
“ve’onatah he shall not diminish”, Mekhilta de R. Yishmael, op. cit. and Ketuvot 48a. derive the 
duty by logical inference. Elaborating upon this position, Rabbi Naftali T. Berlin in his Birkat 
ha-Netziv, Mekhilta, op. cit. states: 
 

Reason informs us that (the husband) is so bound… as everyone knows, for this purpose 
that a bride enters into marriage…. Hence if he denies her sexual ties, she is deprived of 
her right. 
 

In other words, Halakhah recognizes the wife’s right to conjugal relations and therefore the 
husband has a duty to provide it to her.  In fact, for Rashba, a couple is mutually obligated one 

8

to another as result of the establishment of the marriage. See Hiddushei ha-Rashba, Nedarim 
15b. 
 
Others such as Rabbi Avraham Min Hahar in Perush to Nedarim 15b and Rabbi Berlin in Birkat 
Netziv, op. cit. emphasize that the husband has a kinyan vis-à-vis his wife but only as regard to 
sexual relations. However, although the husband’s kinyan exists and she has a duty to engage in 
conjugal relations, her husband may not ravish her.  
 
As Rabbi Yosef of Trani notes in Teshuvot Maharit 1:5 “Certainly she is not subject to him 
incessantly when she does not desire it.” See also, Mabit, Kiryat Sefer, Ishut 14. Almost two 
hundred years ago, there was a case reported to a beit din of R. Refael ibn Shimon in Egypt 
where the husband had relations with his wife frequently during one night, leaving her tired 
and sleepless, and the holding of the beit din was that the wife was not deemed a moredet (a 
rebellious wife who refuses to engage in intercourse with her husband) and she was validated 
for her refusal to have intercourse in part based upon the earlier ruling of Rabbi Trani. See Bat 
Na’avat ha-Mardut II, 2.An improper performance of the duty of onah such as engaging in 
spousal rape only engenders emotional pain for the wife. See Teshuvot ha-Radvaz 4:118; 
Teshuvot Yaskil Avdi, vol. 6, EH 106(1).  
 
A wife may cease and desist from having relations with a husband who advances excessive 
demands regarding conjugal relations and she will not be deemed a moredet (a rebellious 
woman) who under certain conditions may be divorced by her husband. See also Teshuvot Yaskil 
Avdi 5:69. 
 
Moreover, implicitly relying upon the Talmudic dicta of Rami bar Hama in Eruvin 100b and 

8 However, if the wife waives her right to engaging in intimate relations, the husband is exempt from his duty of 
“onah” provided that he has fulfilled the mitzvah of having children. See Tosafot Ketuvot in the name of R. 
Elchanan, Ketuvot 56a, s.v harei zo; MT Ishut 15:1; Teshuvot Tashbetz 1:94; Hiddushei ha-Ramban, Bava Batra 
126b; Teshuvot Maharik, shoresh 10 in the name of Rabbeinu Tam, Darkhei Moshe, Tur EH 38:8; Beit Shmuel, SA 
EH 66:6. 
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Rabbi Levi’s statement in Nedarim 20b , Rambam, Ra’avad, and Rabbi Yosef Karo rule that a 
husband may only have intercourse with the wife’s consent. See MT, Issurei Bi’ah 21:12, Ishut 
15:17; Ra’avad, Ba’alei Nefesh, Sha’ar ha-Kedushah 122; SA EH 25:2. In an earlier ruling found in 
SA OH 240:3, Rabbi Karo states that if a husband is angry with her, intercourse is prohibited until 
she is persuaded. In the words of Rambam, intercourse ought to be initiated “based upon 
conversation and joy”. See Ishut, op. cit. 
 
Unnatural intercourse (known in halakhic sources as “overturning the table”) is permissible 
provided the husband has his wife’s consent. See Ra’avad, op. cit.; Teshuvot Yaskil Avdi 6:25. 
 
Our presentation can be best summed up in the words found in chapter 6 of Iggeret ha-Kodesh 
whose authorship is attributed to Ramban: 
 

When a man has relations (with his spouse) he should not do so against her will and he 
should not rape her; the Divine Presence does not reside in such unions… he should 
persuade her with kind and enticing words and other proper and appeasing things…. 
Rather he should awaken her and arouse her with alluring words and desire as we said. 
In short: Before having intercourse, when a man is aroused he should make sure that his 
wife is enticed as well. In effect, your wife’s mindset should correspond to yours. 

 
Finally, the halakhic limitation of the freedom of contract- “contracting out of a Halakhah found 
in the Torah” underscores the centrality of onah for the matrimonial relationship. A husband is 
proscribed from preparing a prenuptial agreement which releases himself from his duty to 
perform conjugal relations  due to the fact that such abstention from relations engenders pain 

9

(“tza’ar,”) for his wife and/or is understood as entailing “the ikar ha-nissuin”, the essence of 
marriage. See Rashi, Kiddushin 19b; Ramban, supra n. 5; Ramban, Sefer ha-Zehut, Ketubot 26 
(on Rif). Notwithstanding the view of Talmud Yerushalmi and a few decisors,  adopting the 
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Talmud Bavli’s position(see Ketuvot 56a, Kiddushin 19b, Bava Metzia 94a) the majority of 
authorities invalidate such a condition due to the fact that it is “matneh al mah sha-katuv 
ba-Torah,” it is a stipulation in variance to the Torah. See Rashi, Ketuvot 56a; Rashbam, Bava 
Batra 126b; Ramban, supra n. 5; MT, Ishut 12:7; Tur EH 38:12-13; SA and Rema EH 38:5. 
As the Talmud notes “everyone knows why a bride enters the hupah, the bridal canopy” or as 
Tosafot observes, “matters which we marry for”. See Shabbat 33a; Tosafot Ketuvot 48a, s.v. 
Rabbi Eliezer ben Ya’akov. 
 

9 When dealing with monetary matters, generally speaking, Halakhah allows individuals including prospective 
spouses to determine their own monetary relationships, provided that the arrangement complies with a proper form, 
i.e., kinyan, and is not violative of any prohibitions such as theft or the interdict against taking ribbit (halakhic 
interest) See Kiddushin 19b; SA, EH 38:5; SA, HM 291:17; Beit Yosef, Tur HM 305:4; SA, HM 305:4; Rema, SA HM 
344:1. 
However “onah” is not a monetary matter. See Rashi, Kiddushin 19b; MT, Ishut 6:10, 12:7; Hiddushei ha-Ramban, 
Bava Batra 126b, s.v. harei zu mekudeshet.  
Alternatively, it is viewed as mehilah, waiving her right to engaging in relations. See Shitah Mekubetzet, Ketuvot 
56a in the name of Rashba.  
10 Talmud Yerushalmi, Ketuvot 5:7 and Bava Metzia 7:7; Hiddushei ha-Ritva, Kiddushin 19b, Bava Metzia 51a and 
Bava Batra 126b; Mordekhai Ketuvot 213 and Bava Metzia 369.  
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In short, upon marriage the Plaintiff expected to engage in conjugal relations which are 
halakhically appropriate for a married couple.  “Ada’ata dehakhi lo kidsha nafshe” (on this 
understanding she did not betroth  him”) to be a victim of spousal rape was not her 

11

expectation. 
 
Given that today, at least in the Golah, the Diaspora, we legally and therefore halakhically 
aren’t empowered to coerce a get, some arbiters argue that one must seek whether the 
conditions are ripe that enable an authority to void a marriage based upon umdana in a 
situation where a get will not be given. See R. M. Posner, Tzal’ot ha-Bayit 6; Teshuvot Shoeil 
u-Meishiv, Mahadura Kama 198; Teshuvot Divrei Malkiel 4:100. In light of the contemporary 
inability to apply get coercion against a recalcitrant husband, as the decisors note, under 
certain conditions we may invoke the technique of umdana and void the marriage. (see 
Teshuvat Noda be-Yehudah Mahadura Tinyana EH 80; Teshuvot Shoel u-Meishiv, op cit. 
 
Consequently, the threshold question is whether engaging in spousal rape serves as grounds to 
coerce a get. This matter may be examined through the halakhic prism of a wife’s plea of “ma’is 
ali” (he is repulsive to me”) and I therefore cannot have intimate relations with him. Assuming a 
wife submits such a plea to a beit din accompanied by a clear pretext (“an amatla mevureret”), 
that in fact she is repulsed by her husband without having an interest in another man and 
waiving her right to the value of her ketubah, there are Poskim who will coerce the husband to 
give a get. See Teshuvot Rashbash 63; Tosafot Rid, Ketuvot 63b; Hiddushei ha-Ritva, Ketuvot 
63b Teshuvot Tzit Eliezer 4:21; Teshuvot Yabia Omer, helek 3, EH 18.  Based upon the facts 
presented to us, in effect the Plaintiff is submitting a plea of “ma’is ali” with “an amatla 
mevureret” without having any interest in another man and waiving her right to the value of 
her ketubah. In pursuance to the aforesaid authorities get coercion would be permissible.  
Cf. other decisors who argue that the advancement of such a plea either obligates a get or may 
not obligate one at all. See Teshuvot ha-Rashba 1:573,5:95; H. Volozhin, Teshuvot Hut 
ha-Meshullash 1:2; SA EH 77:2; Rema, SA EH 77:3; Beit Shmuel SA EH 77:27;Teshuvot Ezrat 
Kohen EH 55-56; Teshuvot Maharshal 41; Teshuvot Noda be-Yehudah Mahadura Tinyana EH 90; 
Teshuvot Mahari Bruna 211; Teshuvot Beit Ephraim EH 129;Ra’ah ha-Levi,Teshuvot Zekhan 
Aharon 149. 
 
For additional grounds to coerce a get in our case of spousal rape see our subsequent 
discussion in this decision. 
 
This umdana of “ada’ata dehakhi lo kidsha nafshe” which is not limited to a couple engaging in 
proper intimate relations is to be understood as an implicit condition to the marriage.  See 

12

Teshuvot Binyamin Ze’ev 71; Teshuvot Terumat ha-Deshen 223; R. Shkop, Sha’arei Yosher 5:18. 
In our case, given that the husband here failed to support his wife and in certain instances their 
son is undermining a tenai, a condition to the marriage and therefore we may equally invoke 
the umdana “ada’ata dehakhi lo kidsha nafshe... The condition is void due to the umdana...we 

11 The word “betrothal” is loosely translated as “she did not marry him”. 
12 For understanding this umdana as a “ta’ut” an error, see Teshuvot Meil Tzedakah 2. As noted by Teshuvot Seridei 
Eish 1:90 and explicitly or implicitly by others the case in the Talmud deals with a husband’s brother who became afflicted with 
skin boils after the onset of his brother’s kiddushin.  
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have an umdana to strengthen the condition.” (See Teshuvot She’eilot Moshe, EH 2) 
  
The deployment of the umdana, ada’ata dehakhi lo kidshah nafshah in our case is not limited 
to the Defendant’s refusal to provide support as well as his acts of spousal rape, fundamental 
marital violations but equally extends to invoking of the umdana to his lack of respect for the 
Plaintiff, his wife. Our foregoing presentation of the facts conveys to this panel the Defendant’s 
lack of respect for his spouse. The halakhic imperative of kavod ha’beriyot in general and kavod 
ha’isha in particular is well known and well documented and does not require any further 
elaboration here. Suffice is to say that the Defendant’s cursing and screaming was 
inappropriate. Notwithstanding that Minhat Hinnukh, mitzva 69 argues that cursing without 
using one of Hashem’s name does not entail an issur, a prohibition, though Pithei Teshuva, EH 
115:10 is unsure regarding this matter, the students of Rabbeinu Yona in Shitah Mekubezet, 
Ketubot 72b and SA HM 27:2 contend that there is a prohibition. What we have here is a 
continuing violation of the rabbinic directive “that a man ought to respect his wife more than 
himself and love her like himself….and he should not instill excessive fear and his speaking 
should be calm rather than be sad or angry.” Rambam, MT, Ishut 15:19.  

As Ketuvot 61a teaches us a wife was given to a husband “for life and not for pain”.  In our case, 
this marriage was marked by pain. Though the marriage was consensual and thus affirmed the 
persona and integrity of both parties in establishing this matrimonial tie, regretfully, that 
affirmation of the self and respect of the individual began to dissipate immediately after the 
onset of the marriage. The Defendant treated the Plaintiff in and out of the bedroom as an 
object rather than as a person. As one witness said- “The Plaintiff was a slave” and the Plaintiff 
was in fear of him. Despite the “toxic domestic atmosphere” in the marital home which 
encompassed being disrespectful to the Plaintiff, every alternate Shabbat, the Plaintiff was 
considerate enough to have tne Defendant’s four young children as guests in her own home, a 
domestic household which was being bankrolled by her rather than her husband!  

The Defendant is an “oveir al dat yehudit”, transgressor of the Jewish religion. For authorities 
who coerce a get in such a situation, see Rema, EH 154:1 (one opinion); Pithei Teshuvah, EH 
154:4; Bi’ur Hagra, EH 154:11  

The Defendant’s disrespect for his wife extends to his behavior in the bedroom. As noted, 
unnatural intercourse is permissible provided the husband has his wife’s consent. As Rabbi Karo 
in SA HM 421:12 and Rabbi Shlomo Luria in Yam shel Shlomo Bava Kama 3:21 rules that a 
husband is liable for any injuries caused during consensual intercourse, a fortiori should he 
force her to have relations against her will he has committed  battery (“habbala”) and is liable 
for damages. See Hazon Ish HM 19:2; Teshuvot Divrei Yatziv EH 77:3. 
 
In other words, the Defendant’s engagment in spousal rape is as if he did not obligate himself 
the condition to fulfill the duty of conjugal relations (“Onah”).  As we mentioned earlier, R. 
Moshe Rozin stated, 

 
“The condition is null due to the umdana...we have an umdana to strengthen the 
condition”. (Teshuvot Sheilot Moshe, EH 2(28) 
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It is as if the Defendant stipulated that he was not obligated to fulfill onah and there a woman 
would never marry such a person. 
 
Moreover, having to experience pain as a result of being a victim of spousal rape violates 
Talmud Ketuvot 61a teaching that a wife was given to a husband “for life and not for pain”. 
Such an experience is memorialized in Halakhah. Notwithstanding the view of Tosafot Ketuvot 
39a, s.v. tza’ar that payment of tza’ar, pain is only for the pain experienced by the injured party 
at the time of the commission of the act, others contend that continuing pain is compensated. 
See Piskei ha-Rosh in the name of R. Shimshon, Bava Kamma 4:9; Tur, HM 420:17. Being a 
victim of spousal rape is sufficient in itself. Having to undergo unnatural intercourse entails 
pain. See Bereshit Rabbah 80:4; Rashi, Bereshit 34:2. Having to be ravished by one’s spouse and 
then undergo pain from that encounter is unconscionable. To rape one’s wife who is supporting 
you and allows him to live in her house gratis is beyond belief. Under such conditions, the 
Plaintiff is an object to be exploited rather than a human being to be respected.  
 
Consequently, whether one would coerce a get in the case of spousal rape may be derived from 
how decisors ruled regarding coercing a get in the case of in battered wife. Notwithstanding 
that many decisors reject get coercion in the situation of a battered wife (see Beit Yosef, Tur EH 
154; Darkhei Moshe, Tur EH 154:17; Teshuvot Radvaz 4:157; R. Kalfon Moshe, Teshuvot Shoeil 
u-Meishiv, 4 EH 14; Teshuvot Mishpat Tzedek 1:59;Teshuvot Tzit Eliezer 6, 42, perek 3), there 
are others who under certain conditions will issue a compulsion order. See Teshuvot Maharam 
of Rothenberg, Cremona ed., 291-292; Teshuvot ha-Meyuhosot le-Ramban 102; Hiddushei 
ha-Ritva, Ketuvot 77a ;Rabbeinu Simcha, Ohr Zarua, Bava Kama 161; Beit Yosef op. cit. in the 
name of Agudah; Bi’ur ha-Gra, SA EH 154:17; Rema, EH 154:3 in the name of “yesh 
omrim”;Teshuvot Perah Matteh Aharon 1:60; Teshuvot Matteh Lehem EH 1:8; Teshuvot Noseh 
ha-Ephod 32(15); Teshuvot Hayyim ve-Shalom 2:112; Mishpatekha le-Ya-akov 2:55;Hazon Ish 
Gittin 108:14. And engaging in unnatural intercourse without a wife’s consent is grounds for 
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coercing a get. See Teshuvot Edut be- Ya’akov 36.  
14

 
Furthermore, as we mentioned, the Defendant was engaged in emotional abuse such as his 
treatment of his step daughters during their family trips, his cursing and screaming at them (as 
well as his wife), throwing one step daughter out of the home and forwarding an extremely 
inappropriate news release about his step daughters to a national Jewish newspaper. In 
accordance with Mishnah, Talmudim and Poskim one coerce a get when a husband emotionally 
abuses his wife.  See Ketuvot 71b-72a; Ketuvot 77a; Yerushalmi Gittin 9:10; Teshuvot ha-Rashba 

13 Hazon Ish advances the logic of get coercion in the case of spousal battery but is in doubt whether in fact it ought 
to be an option. 
14 Many of the cited authorities arrived at this conclusion due to the fact that their understanding of Rosh’s posture 
was that get coercion was improper regarding a husband who was a batterer. See Teshuvot ha-Rosh 43:3. Yer, given 
the recent discovery of a manuscript, it is clear that in fact Rosh, similar to other decisors, endorses get coercion in 
this situation. See D. Birdugo, “Get coercion for a husband who is batterer-An explanation of the responsum of 
Rosh”, (Hebrew) 5776 Kenas ha-Dayanim 241. For the role of manuscripts in halakhic decision-making, see Z. 
Leherer, 16 Tzefunot 68 (1992): M. Bleich, “ The role of manuscripts in halakhic decision-making: Hazon Ish, his 
Precursors & Contemporaries,” 27 Tradition 22 (1993). In fact, some decisors have factored into consideration of 
their ruling a newly discovered manuscript. See Avnei Nezer OH 540, YD 312 (71): Teshuvot Ne’man Shmuel 106: 
Teshuvot Hatam Sofer EH 1:119. 
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attributed to Ramban 102; Darkhei Moshe, Tur EH154:17; Tur and SA EH 70:3, 154:7; Teshuvot 
Maharit 1:113. (Notwithstanding Rabbeinu Hananeil who contends that the word “yotzi” in 
some of the above sources means “obligating a get”, we are following Tosafot who argues that 
the word means “coercing a get”. See Tosafot, Ketuvot 70a, s.v. yotzi.)  
 
 
In addressing emotional abuse, Gaon of Vilna adds the following in his Bi’ur ha-Gra EH 154:10, 
 
“Even other matters that do not engender that much pain such as a husband who takes a 
neder, a vow that his wife should refrain from going to her father’s home or to a house of 
mourning…a fortiori if he pains her physically” 
 
In other words, implicitly following Teshuvot Tashbetz 2:8,Teshuvot Yakhin u-Boaz 2:43 and 
Teshuvot ha-Rashba ha-Meyuhasot le-Ramban102 the Gaon is deriving the Halakhah of get 
coercion in the matter of spousal physical abuse from the Halakhah of get coercion in the case 
of spousal emotional abuse. Seemingly, Gaon’s position is problematic due to the fact that 
Ramban’s conclusion regarding both types of abuse is that one can only obligate a get? 
However, it is clear from Darkhei Moshe as well as the Gaon that these matters require get 
coercion. In fact, others concur with their understanding of these Poskim. See Teshuvot 
Binyamin Ze’ev 88; File no. 9465-21-1, Netanya Regional Beit Din, February 14, 2007; File no. 
966775/4, Netanya Regional Beit Din, February 8, 2016;  File 990702/2, Netanya Regional Beit 
Din, June 23, 2016.  
 
If the Plaintiff had been residing in Israel where get coercion is an option, albeit employed on a 
limited basis she may have contemplated that her marriage could have been dissolved by get 
coercion. And as we earlier mentioned in pursuance to certain Poskim, in light of the option of 
get coercion, the Plaintiff may have been unable to invoke the umdana. However, today 
outside of Israel where the Plaintiff resides there is no beit din which is legally and thus 
halakhically empowered to coerce a husband to give a get. Consequently, in the absence of the 
ability to coerce the Defendant to give a get, based upon the submitted facts we may employ 
the umdana regarding tne Defendant’s acts of spousal rape. Here again, the umdana, ada’ata 
dehakhi lo kidshah nafshe is invoked due to a breach of a tenai in the marriage, engaging in 
consensual marital sex as well as engaging in battery both physical, verbal and emotional. See 
Teshuvot Shoeil v-Meishiv, Mahadura Kama, p. 198 
 

4. The umdana of ada’ata dehakhi lo kidshah nafshe “contemplates” that the wife 
expects that she will be able to exit the marriage if her spouse acts improperly.  

The import and significance of applying the different types of umdana is underscored by the 
event that occurred after the marital separation and underscores a different type of umdana. 
At the beginning of 2014, The Defendant received permission to remarry without giving a get to 
the Plaintifft from a beit din which is located in Monsey, New York. In our files we have letters 
as well as a psak din from the Regional Beit Din of Yerushalayim authored by 20 dayanim and 
rabbis who reside in Eretz Yisrael as well as in Monsey, NY who do not recognize their gittin in 
general and their “heter nissuin”, permission to remarry in particular. In March 2014, one of the 
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rabbis who was affiliated with this beit din officiated at the wedding of the Defendant to 
another woman who still was married to the Plaintiff due to the fact that he never gave her a 
get.  

In light of the Defendant’s second marriage, he is violating the excommunication (herem) of 
Rabbeinu Gershom of marrying a second woman while still married to one’s wife. Nimukei 
Yosef states:  

15

“And Ritva in the name of his rabbi who said in the name of his rabbis in a place where the 
practice is to refrain from marrying more than woman, then it is improper to marry another 
woman while still being married to one’s wife. It is an umdana de’mukach that she married him 
contingent on the fact that he would not marry anyone else… As Tosafot wrote that Rabbeinu 
Gershom excommunicated a person who married more than one wife and we are obligated to 
coerce the two of them to divorce from each other.” 

To state it differently, as also noted by other early authorities (Rishonim) such as Hiddushei 
ha-Ritva, Yevamot 44a and Teshuvot ha-Rashba 4:314 there exists an umdana that no woman 
would marry a man knowing that the man would remarry without giving a get to his first wife.  

16

Moreover, in a case where the husband married a second woman without giving a get to his 
first wife, one must coerce them both to become divorced. The inference from his language is 
that the coercion is not based upon a wife’s claim to become divorced but coercion linked to 
the need to comply with mitzvoth. Therefore, as Nimukei Yosef writes, even if the husband and 
wife of the second marriage are prepared to live together (because the marriage after the fact 
is valid),  nevertheless a beit din has a mandate to dissolve either one of the marriages by 
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coercing a get.  
18

Even if it emerges that there were no grounds to issue a heter nissuin as was in our situation, 

already Rabbi Shlomo Luria and others rule that a husband continues to daily transgress the 

15 Nimukei Yosef on Rif Yevamot 44a.  
16 Though these Poskim invoke an umdana, they do not address whether it may be employed as a vehicle to void a 
marriage. Unlike the other umdanoth such as a woman would neither marry a man who would rape her or fail to 
support her which is an expectation which is specific to the case (i.e. the umdana emerges due to the husband’s 
inappropriate behavior during the marriage) this umdana (i.e. no woman would marry a man knowing that the man 
would remarry without giving a get to his first wife) is an expectation of all women and is foundational to the 
creation of the marriage and emerges after the couple has separated and there exists no prospects for marital 
reconciliation. 
 Though there is no mesorah that permits the invoking of this umdana as an avenue to void a marriage, nonetheless, 
we do have a precedent for deploying a similar umdana as a means to void a marriage. Another example of such an 
umdana which emerges after marital separation and is foundational to the establishment of the marriage is the 
umdana that a woman would never marry a man who would refuse to give her a get should circumstances dictate 
that their marriage be dissolved. There are authorities who will void a marriage based upon the invoking of this 
umdana. See Rabbi Eliezer Fried, Teshuvot Hut ha-Meshullash 3:5; Rabbi Petahiah Horenblass, Pithei She’arim, 
Sheilot u-Teshuvot 32. Both umdanoth may serve as a senif, a supporting argument rather than as an independent 
ground to void a marriage. See Pithei She’arim, op. cit. 
17Mordekhai Kiddushin 522 in the name of Maharam; Teshuvot Noda be-Yehudah, Mahadura Tinyana  EH 129.  
18Hiddushei ha-Ritva, Yevamot 44a; Teshuvot ha-Rashba 4:314; Beit Yosef Tur EH 1; Rema, SA EH 1:10; Aruch 
ha-Shulhan  EH 1:28; Knesset ha-Gedola, EH 1, Hagahot Beit Yosef, 9.  

17 



Herem (excommunication) even if he is acting be’shogeg (unintentional sin) or due to ones 

(duress).   
19

Moreover, notwithstanding the Defendant’s daily transgression of the Herem of R. Gershom, 
the situation of igun which dates back to over eleven years militates that a get be coerced for 
the first wife.  As Rabbi Eliyahu ben Binyamin ha-Levi rules in the most unequivocal terms,  

20 21

“When the husband is not with the wife at all, one does not require the Mishnah of “kofin” 
(which enumerates the list of cases where we can coerce a husband to give a get- AYW). Our 
Torah scholars did not say that a woman should stand (live-AYW) without food, clothing and 
conjugal relations…” 

To state it differently, there was no reason for our scholars of Mishnah and Talmud to specify 
that a husband can be coerced to give a get to an agunah who lives separate from her husband 
and receive neither food, clothing and intimate relations. Sevara, logic dictates that under such 
circumstances get coercion is proper.  In the absence of being able to employ get coercion, we 

22

invoke the umdana. 

And in fact, this description conveyed by Rabbi Eliyahu reflects the plight of the Plaintiff. 

In the absence of proper intimate relations, lack of spousal support and partial tuition 
payments, living in the Plaintiff home gratis while insulting his wife and her children as well as 
allegedly owing $62,500 to the Plaintiff and marrying another woman while remaining married 
to his first wife is it understandable that the Defendant should condition the giving of a get on 
receiving half million dollars from the Plaintiff as well as demanding that he receive custody of 
their son?  

 
5. The Plaintiff’s delay in exiting the marriage 

 
Seemingly, the lapse of time from the onset of the marriage until the Plaintiff’s decision to 
separate from the Defendant ought to undermine employing the umdana of “ada’ata dehakhi lo 
kidsha nafshe”? Based upon the cumulative evidence submitted to this panel, the marriage was 
consummated in the summer of 2000 and she requested a get during Chanukah 2004. Clearly, 
the Defendant’s acts of spousal rape, spousal disrespect, and his lack of spousal support 
occurred early on in the marriage and she should have requested a get by late 2000 or the 
beginning of 2001. However, our rendition of the facts of the case clearly indicates that given 
that she was a divorcee with three children she desired to “make this marriage work”. As she 

19Teshuvot Maharshal 14. See also Ritva Yevamot 44a and Nimukei Yosef Yevamot 44a. Cf. Teshuvot Maharshakh 
2:79 who contends that the Herem focuses solely upon the act of bigamy rather than the continuance of the second 
marriage without the husband giving a get to his first wife and therefore rejects get coercion. 
20 Obviously, given that the husband resides in the United States, one cannot legally and therefore halakhically 
coerce him to give a get. Yet, there is a basis to obligate a get. See File no. 641803/8, Yerushalayim Beit Din, 
September 5, 2010, ha-Din ve-ha-Dayan, no. 36. In fact, previously we obligated a get and he has refused to give 
one. 
21Teshuvot Zekhan Aharon 149. 
22See also Teshuvot Haham Tzvi 1.  
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communicated to us in the final session, despite the fact that she was a victim of spousal rape, 
emotionally abused and in the eyes of one observer “she was fearful of him” she set aside her 
personal reservations and concerns in order to attempt to promote mariatal peace (“shalom 
bayit”) to the fullest extent of the words, peace and tranquility in her bedroom, for her entire 
family, newly born son and three children from her previous marriage. As such, she enlisted the 
guidance of her family rabbi on three different occasions, the counsel of four therapists which 
lasted until she requested her get and sought the advice of family members and friends. As we 
mentioned earlier, the reply to the boarder in early 2004, almost four years into the marriage 
says it all- The woman who worked a brief time in the marital home asked the Plaintiff, “why 
are you staying in the marriage?” Her reply was “she was worried about the situation but she 
didn’t know what to do”. (her approximate words). In other words, despite the fact that “the 
writing was on the wall” dating back a few years regarding his treatment of the Plaintiff and her 
children, the Plaintiff was a driven person who had already been divorced once due to an “unfit 
husband” and wanted to try every avenue to save this marriage for herself as well as for her 
kids. We asked one therapist the following question: “If the couple would have seen you earlier, 
could the marriage have been saved?” The informed and educated reply from a well-seasoned 
psychologist was-“It would not have made one iota of a difference. This marriage could never 
work”. After reading the facts of this case, someone may say that that this marriage was 
doomed from its inception and therefore how could she have stayed with the marriage? Firstly, 
as Pirkei Avot states- “Do not judge your friend until you reach his place”. Secondly, it is very 
possible that some women would have opted out of such a marriage much earlier and in fact 
two women who appeared in front of us submitted such a claim, but as a beit din we are 
dealing with the Plaintiff, her personality and her expectations and aspirations and it is crucial 
to rule in light of her situation. Her tolerance and drive “to see the good in every person” and 
hope to improve a bad situation drove her to remain in her first marriage for 16 years despite 
the highly inappropriate activity of her husband. The same attitude and disposition transpired 
in attempting to address her concerns regarding her second husband. As such, the facts of the 
case indicate that there are reasonable explanations why she remained in the marriage for an 
extended period of time hoping to salvage it. Once there was no hope in her mind to save it, 
she requested a get. 
 
Seemingly, by the Plaintiff’s own admission that she became aware of her husband’s conduct 
within three and half months from the time of the marriage and her decision to remain living 
with him under these circumstances for four and half years conveys to this panel that she was 
mohail, waived “the situation” and consequently there should be no grounds to void the 
marriage.  

Drawing such a conclusion is open to halakhic challenge. This umdana of marriage of “ada’ata 
dehakhi lo kidsha nafshe” is to be understood as an implicit condition to the marriage.  In 

23

other words, in our case, given that the husband here failed to support his wife, engaged in 
spousal rape, abused his step daughters and engaging in polygamy he is an undermining 
tenaim, conditions to the marriage and therefore we may invoke the umdana “ada’ata dehakhi 

23 Teshuvot Binyamin Ze’ev 71; Teshuvot Terumat ha-Deshen 223; Rabbi Shkop, Sha’arei Yosher 5:18. For 
understanding this umdana as a “ta’ut”, an error, see Sefer Ravyah, Teshuvot u-Ve’urei Sugyot, 1032; Teshuvot 
Me’il Tzedakah 2; Teshuvot Shoeil u-Meishiv, vol. 1, 197, vol. 3, 1:61.  
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lo kidsha nafshe”.  
 
As elucidated by our colleague Rabbi Ariel Holland, Shulhan Aruch states that if a man betroths 
his on the condition that she has no defects and after the kiddushin (loosely translated: the 
marriage) defects appear the couple is married provided that the defects have been cured. See 
SA EH 39:7. In the event that the defects are incurable, the inference to be drawn is that the 
marriage is void. Relying upon this ruling, Tzvi Tiferet opines that the same conclusion ought to 
apply when a woman advances such a tenai prior to the marriage. See Otzar ha-Poskim, EH 39, 
35(1).This approach was subscribed to by Rabbi Dovid Friedman. See Yad Dovid, vol. 2, Piskei 
Halakhot, Ishut, 149b  (n. 110).  Moreover, argues Rabbi Yehezkal Landau, a line of 
argumentation endorsed subsequently by his son, if one engages in a conditional marriage and 
then consummates the marriage via intercourse, the tenai is waived provided that the person 
does not incur a loss by waiving the tenai. However, if the result would be that the person 
incurred a loss then the tenai is operative and the marriage is voided. See Teshuvot Noda 
be-Yehudah, Mahadura Kama, EH 54 (end); Teshuvot Shivat Tzion 90. In sum, once there was a 
tenai, and in our case it was an implied condition, there is no presumption of mehila. 
 
However, should we traverse from the world of prohibitions (issurim) to the world of Hoshen 
Mishpat (commercial matters) and apply the halakhot of sales to a defective item, in 
accordance with some authorities we would arrive at a different conclusion. If somebody 
purchases an item that has a defect and he used the item after discovering the defect, then we 
view the situation as a case of mehila and he cannot rescind the transaction. See MT, Mekhira 
15:3; Tur HM 232:4; SA HM 232:3; Aruch ha-Shulchan HM 232:4. 
 
Nonetheless, if a transaction materialized and there was a reason to void it such as the 
presence of a defect and the buyer doesn’t care that there is a defect. And the reason for his 
lack of concern is because he wants the sale to happen even under these conditions for another 
reason the sale is rescinded. Similarly, contends Rabbi Navon and others if a man marries a 
woman and he discovers a defect and he nevertheless is appeased by the monies that he 
received for becoming married to her, the marriage is not recognized due to the fact that his 
motivation for the marriage was for pecuniary satisfaction. See Mahaneh Ephraim, Ona’ah 
,5,12; Hiddushei Rabbi Akiva Eiger, HM 232:3; Pithei Teshuva SA HM 232:3. 
 
Based upon the foregoing, there were various implied conditions in the couple’s marriage. 
Given that the conditions were violated by the husband’s behavior, the Plaintiff never waived 
these conditions. Rather as the evidence has demonstrated that she tried to save her marriage. 
Once there was no hope in her mind to save it, she requested a get. 
 
As such there are reasonable explanations why she did not separate from the Defendant 
immediately. Though in accordance with certain arbiters, upon discovery of a major latent 
defect one must bolt the marriage immediately or refrain from remaining in the marriage for an 
extended period of time (see Tur and Beit Yosef EH 154; Teshuvot Maharik, shoresh 24; 
Teshuvot R. Akiva Eiger, Mahadura Tinyana 56), nonetheless, in pursuance to Rabbi Moshe 
Feinstein and others who argue that she may continue to live with him provided she offers a 
reasonable explanation. See Iggerot Moshe EH 3:45 (“ta’am hagun” or “tirutzim nekhonim”), 

20 



48, 4:113; PDR 1:5, 11-12. Though Rabbi Feinstein and others suggest the advancement of 
reasonable explanations for a delay in responding to the wife’s awareness of a defect relates to 
invoking an error in marriage (“kiddushei ta’ut”) we are extending their position to a situation 
of employing “umdana” to void a marriage should there be a delay of time from the wife’s 
initial awareness of the behavior which ensued after the marriage until she bolted the 
marriage. 
 
 
Let’s cite an excerpt from Dayan Tzion Boaron’s ruling in Teshuvot Sha’arei Tzion, helek 3, EH 4. 
Dealing with a husband who was mentally dysfunctional, Rabbi Boaron describes the wife’s 
mindset prior to discovering that he had a mental disorder in the following fashion: 
 

And one should not conclude that since she lived with him for seven years and gave 
birth to two children, she observed the defect and forgave him (“mehilah”). That is not 
the case. When dealing with such matters a person cannot understand the nature of the 
disease until much time has elapsed since sometimes due to her love for him she 
rationalizes his anger and temper and his agitated condition as being transient and she 
longs and hopes that the situation will improve. In particular, a person who takes 
medication regularly, there are times when he is content and silent…. One cannot say 
one observes and one is appeased as written in Maharsham… when he was asked about 
a couple who lived together for over 14 years. Since episodes of mental dysfunctionality 
occur from time to time and a man hopes to be cured and therefore… one cannot speak 
of seeing and being appeased. 
 

Consequently, the aforesaid authorities impart credence to the Plaintiff’s decision to remain in 
the marriage for three and a half years.  
  
 

DECISION: 

Based upon the foregoing presentation and the cumulative evidence submitted to this beit din, 
notwithstanding contrary views recorded in Teshuvot Avodat Gershuni 35, Teshuvot Beit 
Yitzhak 1:106, and Teshuvot Heichal Yitzhak EH 2:25 which reject the deployment of an umdana 
as a means to void a marriage, following a mesorah which we alluded to at the beginning of our 
discussion we find that our analysis of the umdana, ada’ata dehakhi lo kidshah nafshe which 
may be invoked concerning spousal disrespect, spousal abuse, non-support and remarrying 
without giving his first wife a get provides the grounds for freeing the Plaintiff from her 
marriage without the giving of a get.  

Based upon the foregoing presentation, the Defendant is free to remarry without a get any Jew 
except a kohen. 
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IN WITNESS WHEREOF WE HAVE SIGNED THIS 23 DAY OF ADAR 5777 (21 MARCH 2017) 
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